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Z{NTHE CIRCUIT COURT OF KANAWHA COUNTY. {
BUSINESS COURT DIVISION |

--------

ve o Civil Actwn No 22-C—910

Resolutlon Judge. Paul T, Farrell

JEFFREY ISNER and
PBC ENERGY ‘LLC,

Defendants.

;J ef&ey Isner S Motlon for Summary Judgment The. Plamtlff Ezra Schoolcraﬁ by counsel.

.Mlchael B Hissam,; Esq.; and the Defendant Jeffrey Istier, by counsel Steven R. Ruby, Esg..

“have fully bnefed the ) 1s suies. ‘The Court d1spenses with oral argument because the facts and legal

- contentions. are adequately _,_pres'e_litéd_,;i'ti ._‘_chcf;m_'ajtqrial_s. before the court and -argument would. not

 pertinent legal-authorities, the. Court

aid the. decisional process: So, upon:-the full consideration ‘'of the: issnes, the record, :and theé

I. This caisse of action stems from disputes between Plaintiff Ezra Scho olcraft (hereinafter-
If‘-fflaihtiff* or “ Sﬁchoolcraft?’) and. ]Siéféii‘da'ﬁnt .erffrey* fI's_,,,n‘,,eI;' "(;hereinaﬁerf “Deferidant’” or
“Isner”) concemmg a senes of oil and: gas compames ‘theéy formed (along with other

*—'those compames mclude Plllar Energy, LLC (“Plllar Energy”),, Pﬂla.r Enterprlse&c LLC.

Or¢ rGrantm in Part.: nd Denying ji Part De fendant’s Motion for Sumriia Judgment
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l(filéillar-.Entetinriees”); PBC Enel‘gy ; LLC (“PBC’ ’), P111a1 led 1, LLC (“PF1”); Pillar
Fund 2; LLE: (“PFZ”), and *“S_yeamore?M:id“SEeam;i LLC (“Sycamore”)(collectrvely, “the
Comparies?). -

2 Plamttff and Defendant each own : 50% of PBC and. are; PBC’s only two employees. See:
Defs: Resp., p.. 3 see also Pl"'s Mem m Supp Of Mot for Summ T, p. 2. PBC hag no
operatmgagreement SeePl'sMemlnSuppOfMot,forSumm J, p. 2

3. By way of background, in 2009, Plaintiff and Defendant incorporated their first. oil and
gas company, Pillar Ene‘ljgy.- See DefsMem ,D. 2; see also PI’s Mem. .in’Supp. OfMot.,.
for:Summ. J, Tn. 2016, Plaintiff and Defendant formed PBC to acquire Blue Creck Gas
‘Company (“Blue Creek™). See Def’s Mem;p. 5;

4, Also in:2016; Pillar Energy acquired wells from. Rubin Resources in. a seller-financed

trahsaction. .See Def’s Mem:; p: 3-4. Under -the agréement .for" the: Rubin. Resources

trans action,, the -purchase. price was. $4 million. -and. Pillar Bnergy was to execute a

promlssorynote for debt owed undertheseller-ﬁnancmg See Def’s Men., p. 4.

E'tlergy for the aferementieeed-fRubinnReséut‘cesfﬁ:”a:ﬁ'saﬂ,éti.on:* one executed July 7_?, 2016
(the “July Note”) and one ¢xecuted October 6, 20’1 6 (the “October Note“) Under the July
Note Pillar Energy had the; ability to defel any payments at 1ts discretion, but was
'obhgated to make a. balloon payment oﬂ the unpaid. a;mount after 15 yeat's. The Octobe1
Note, which Defendant avers Rubin R’e‘;s’pu;ees_ asked Defendant to sign, did: notpermlt N
Pllla.lEnergy to defer payments. -f._.;S'e'e*Dﬂef? s Mei., . 4. In July '250.20, the holders of the:
Octobet Note sent a letter.to P.ill_aljl Energy claiming it-was in default for failing to make

. :;,get_j__t_af'__in:pay-mentsﬁ Id.at5. -

_Otder. Granting‘in Part-and Denying in Part Defendant qMotmn for Sumrary Judgment
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6: In an effort. to resolve the alleged default Plllar Energy executed an. Amenidment. to
:fthat agreement Pﬂlar Energy had 10: tender $200 000; OO and make am:lual payments Id.
However Pillar Energy did not have the required $200 000.00. See Def’ s.Meéni., p. 6; see
also PI’s: Mem.. in. Supp. Mot for Summ. J., p. 5-6: To cover this amount, Defendant

transferred $400,000.00 from PBC to; Pillar Enetgy, and returned it léss than two months,

later. See Def’s Mem., p..6-7.
7. ‘On a prior ‘day, :Defendant filed the, instant Defendant Jeffrey Isner’s Motion for
Summary Judgment, moving: this: Court to: :enter summary j‘uiclgment in his. favor and

digiiiss P‘lfeiiﬁtii?fec_ompl’aint:efith ;ptejndie:e,;. See Def’s Mot., p. 1.

Jeffrey Isner’s Motion for Summary Judgment, argning disputes-of ‘material fact exist 4s
to Defendant’s conduct that prevent sumimary- judgment. See Pl ’S:Re‘s'p,; p. 1. Further,
Plaintiff avers there are no fg'enm'neissues of material fact concerning Defendant’s PBC-
related conduct, and summary _]udgment should mstead be found in‘favorof Plaintiff. 7d.
at 20 ! _

9 On a Priot day, Defendant ﬁled l:us Reply in Support of Defendant.J eﬁrey Isner 8 Motlon
for Summary Judgment:

10 The Court ﬁnds the issue is'ngw- ripe for adjudlcanon

STANDARD OF LAW
Tl:us matter comes before the Court upon’a motion- for summary Judgm ent. Motions for
simmary judgmment aré govemed by Rule 36, which states that “judgment sought shall be

rendered forthwith:if the pleadings,:depositions,. aﬁsiarfers';hto.;:ihtéﬁgga"tﬁifiﬁ%a@ﬁﬂd;admifs‘siﬂﬁﬁ.;01:1

. Order Grantir "4;-f'“"Partf“end Dériying mPartDefendanl 's Motion for Summary‘Judgment .
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file, together with the affidavits, if atiy, show:that hete is 5io' genuine issu¢ as to any material fact
and that the mowngparw is entitled to.a judgment as a matter oflaw.” ‘W. Va. R.-Civ. P. 56(c).

West Vit glma COUrts do “not favor the use of’ summary judg nent, espemally in complex cases,

where 1s$ues mvolvmg motive and mtent are- preéent or whére factudl development is necessary
to clanfy appllcatlon of the:law.” A(pme Property ‘Owners Ass’n, Inc v: Mountaintop:Dev: Co., '
179'W.Va. 12, 17 (1987).

Therefore, “[a] motion for summary judgment should be granted-only when it is clear that
thére1s no gcﬁuine is&ﬁef-;of fact to be tried and mqmry ;c“Ohcciﬁiﬂg the afagfs is'not desirable to
clarify the application of the law:?* Syl. Pt. 3, detna Cas. and Surety. Co. v. Fed..Ins. Co..of New
York, 148 W.Va. 160, 171 (1963); Syl..Pt. 1, Andrickv. Town of Buckhannon, 187 W.Va. 706,
421 :SB:2d 247 (1992);:Syl. Pt:. 1 Williams v. Precision Coil, Inc., 194-W.Va. 52 (1995). A

minary Judgment should._be demed *feven whereithere.is no' dispute.to. the

------

ey futs e case bt only as o the concusionsf be e therefrom.” illams .

Preczszonle, .I c., 1;,945W-Vﬁ,= 52, 59:(internal quotations and citations omitted).

However, if the moving; patty has properly supported their motion for summmary judgment
Wiﬂi.aﬁ_"ﬁmativ_q Qvi"denbe tliafthere:ifsano, géﬁlii-ﬁe?zéiSS'ue of material fact, then-“the bUIde,DIFQﬁ
by the movant, G)E:Proauce additional evidence. showmg the existence of a-genuine i_sﬂsue«fgr trial
or (3) submit ay affidavit explaining why: further discovery is necessary as provided in Rulé
56(f).” Jd.at 60

CON CLUSIONS OF LAW
- Here Plamtlff Defendant seeks summary Judgment in. hlS favor on Plamtlff’s,. Complaint.

First; D%_e;feﬁ-dant seeks surhirhary: ju&gtﬁeht;, with regard to C.ofur_it:_s' I (Breach of Fiduciary Duties

Ordet Granting in Part and Denying ig Part-Defendant’s Motion for Summary Judgment
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. Concernlug pillar Energy and P1llar Eutexpnsos) and VI (Breach of Contract) See Dof’s Mem.,; '
p. 11- 14 “Next, Defendant: seeks. summary Judgment as: to Count IL (Breach of Fiduciary Dties:
‘Concommg PBC) Id at 14- 15 Thon Defendant seeks summary judgment as to Counts AY4
(Aiding aud Abettmg Breach of F1duclary Duues) andXI (C1v11 Conspu'acy) Id. at 15 16. Also,
Defendaut seeks summary Judgment as. to Counts VI[I (Fraud) and IX (Intentional
Misrepresentation). Id at 17-19. Negxt, Deferidant argues summary judgment should be awarded
in his fayor as to- Count X (Unjust Enrichment). Jd. at 19. Finally, Defendant seeks summary
judgment as:to Counts: XIT (_Sfa‘tufo’_;i :Dissociation fiom PBC) and X1II (Statutory Dissolution of
PBG). 14. at 19420, The Court:will takesthe issues up in-turn.

Counts 4 { reach 0 deucza  Duties Concerning Pillar Energy and Pillar Enterprises) and V1

First, the Court éxarninies Counts T (Breach of Fiduciary Duties Concerning Piltar Energy
and Pillar Enterprises) and fVI‘:(Breaoh;df’Contfadt). Sée D‘ef’;s'Mem., p. 11-14,

West Vitginia Code § 31B-4-409 is partiof the Uniform Limited Liability Company Act,
and -govoms general standards of a member’s: and manager’s conduct. West Virginia Code §

- 31B-4-409(c) provides:

A member's, ‘duty of'.care to & member-mauaged company and.ifs
other’membets in the'conduct of arid winding up of the company's

business is limited to refraining from engaging in grossly negligent
ot-reckless conduct, mtentloual mlsconduct or a knowing violation

of 1&W
The Pillar Energy -and Pillar Enterprises: 'operating agreements provide, -at §7(b), that
members and managers aré not liable for any act or omission performed in good faith in 2

manner reasonably believed to ‘be within the -scope of authority granted by tlie. ‘operating

‘Order Granting:in Part and Deu ing'in Part Defendant’s Motion for Summary. Judgmernt
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suilty of gross negligenice, willful

L

_misconduct, or breach of fiduciary duty. Section 7(b) states that “[aJny -act or omission

aaaaa

Pel'fol'm3d or omitted by such Member- of Manager-in good faith on advice of counsel to the

D ef’sMemes B and C; see.also Def’s Mem; p. 12.

‘Defendant argies Deféndant anid Pillar ;Eﬁtctpriéiefs invoked the: involuntary transfer
‘Pprovisions on ‘the advice-of the Companies® counsel and.Advisory Board, providing; citations; to
the evideiitiary tecord, including writteil comimunications drafted by counsel and documents
effectuating the transfer drafted by counsel, iﬁf-"‘fheéée-:.indiiﬁidufaIS--?' involvement in the decision.
declaring 'he ‘wants ;out of the Companies, decredsing. his participation .in the businesses, and

statifig that hie would not resume his prior level of participation.

Here, the' Court considers, issires of fact féinain as to- whether or not Defendant’s:actions
 they wers:th good faith, as required by the.subject agreement. Specifically, here, issues of fact
remain- ;a:s;-tq whether Defendant’s -ﬁéts Wwere . réasonable .given the . circumstances, where record
 evidence supports the ’a!fgumezfﬁ; that Plaintiff stated.he wanted-out of the. Companies, teduced is.
level of participation, -and reﬁJsedl;to resume i§ priof Jevel of participation. Likewise, the jury
could hear evidence surrounding the Blue Creek-Agreement, including the transfei of funds from
o PBC td,;Piila’r:Eher”gy:and the Ietumofsuch fundS, iﬁ;e,mluat_:ing_ wlllﬂeiher;or‘noﬁtf Defendant acted.

- inthe'best:interest. of PBC in-violation of West Virgitiia Code ot the: applicable-agreement.. It:is

appropriate for the jury, as factfinder; to determine whether Defendant committed misconduct

__Order Granting.in Part:and Denying inPart Defendant’s Motion for Summary Judgment
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and if 50, 1f1t was committed willfilly, oiif the Defendant acted-in good faith. -Accordingly, this

Virginia:Code § 31B-4-409.

West Virginia: Code:§:31B:4-409 is.part of the Uniform Limited Liability Company Act;
and .goveins ?genejifeL standards: of 2 meniber’s and manager’s. conduct. West Virginia Code §
31B-4-409(c):provi ides:

A members duty of care fo:4 member-managed company’ and its
-other meinbers. ifi the coriduct of and wmdmg up:of the company's
business is limited to'refraining from ‘engaging in grossly negligent
QT reckless conduct, mtentmna] misconduct or a kiiowing violation

<of law.

......

Here; -Count TE. surrounds Plamtlff’ § allegauons ths.t Defendant took away Pla.mtlff S

access 16 PBC bank: accounts: and the-cessation of ’iBl_aiIitifF § monthly payments, desonbed by:

Plaintiff:as guaranteed payments and by Defendant as payments paying him as. an emiployee of

PBC. Defendant avers the removsl frori: the barik

. accounts wasdone on the-advice of counsel
-and.the Adwsory Board after Plamtlff anoounced he wanted to leave. the companses See Def’s
- Mem; p14 . Defendant furthier avers thie Gessation pifm‘olnt,hl}%‘rpsymests was done on the:advice
of counsel because Plaintiff was no-longer activein the company. Jd.

Takmg iﬁto-..coﬁsideraﬁon: theposmons oftheparhes and the evidence in the record, the

in Plamtlffs Motiot for Partial’ Summaly .Tudgment regardmg Count II the Court concludes that .

i-henev'idenoe:regafdiﬁg;.:Dfefendéﬁt?“'sfii"elymg on theadvice of:counsel and an  advisory board could

Order Grantinigdn Part and Denying in Part De endant’s Motion for Summary Judgment
Page 7of 14
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be: evidetice -against acting in & anmer that is- “grossly negligent”, reckless, or constituting
“intentional misconduct” or a “knowing violation. of law”. A fact finder:.could also ‘consider
his level of comnmunicdtion and coordination with Defendant, and réfused to resume is prior-level.
of parficipation; :Accordingly, the-Court:finds the record presents issues of fact as-to Count II

and the imotion is DENIED. as to Count II.

Counts IV Azdzn and Abetiing Breach of Fiduciary D
Next, the Court examines, Counts [V (Aiding and Abetting Breach of Fiduciary Duties)
and X] (Civil Conspiracy) ' - |

as to these claims. Plaintiff testified that he does not believe: that -anyone affiliated ‘with the

Companies did anything wrong except for Deféndant Isner. -See Reply, p. 10. The Court
concludes it would be impossible to claitn that Isner dided and abetted. another’s fiduciary duty
Or. conspn'edwu:h Qtllgrs tq.ﬂwrong@l?i deprive thof his intef’ests ‘while claiming that otheis. did
rothing Wrotig:

Although Plaintiff argues that.“not every member of a.conspiracy inust be awareg of every
action taken in furtherance of i.t"”; each member must :share. & common -plan to .do something
unlawful. Dunn v. Rockwell, 689 S.E.2d 255, 26869 (2009), see also Reply, p. 10: Because
evidence ‘in the record shows that; Plaintiff claims Isner is the only person who did atything,
wrong, others. could not have sh}ite’fd a i:j_éQﬂiéiiﬁ* common plan to do something unlawful, and
summary: judgment must be' granted as- to his:-claims. for aiding,. abetting, and conspiracy.

Accordingly, ‘the ‘Court finds the Defendant's Motion -for Summary -Judgment. must be

__Order Granting in Part and-Denying in‘Part Defendant's Motion for Summary.Judgment ..
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GRANTED as 10 Counts IV (Aldmg and Abettmg Breach of F1duclary Dutles) and X1 (le

Consplracy)

Couitts’ VIII Fraud '“_-cmd IX (Intentional Misre __ resentaaon

N@;{{; the Court exarnines Counts VIIL (Eraud) and IX (Intentional Misiepresentation).
Defendant: argues Ihés’fe; counts, ‘Are- tlmebarred under the applicable two-year statute of
litiitations.- Jd. at 19. Fraud claims have a two-year statute of limitations. Dunn v. Rockwell,
689 SE. 2d 255, 268 (2009). “[Sltatutes of limitations are favored in the law and cannot be
dyoided unless the party secking to do so brings himself strictly within some- exceptlon » Adkins
v: Clark, 247 W. Va.: 128, 875 S.E.2d'266 (2022).

lentxff argues the -continning tozt; doctrine, the:doctrines -of equitable tolling: and
estoppel excuse his failure-to file suit-within the two-yéar statute. of hmﬂatlons ‘arguing Plaintiff
made, Defendant awaré of potential claims as early as Novembeér 2021 and that he and Defendant
Isnier engaged in possible resolutions.. See PI's Resp., p. 19,

A .conti‘riuings tort requires:a showing Of;a..répeﬁ'ﬁ“oué?fc)ﬁtiﬁu& conduet, not just alleged
contmumg harm: The West Virginia Supreme Court-of Appeals has held that “a wrongful act’
with. consequentlal conitinuing damages 1s not g continuing tort.” Ricottilli v, Summersville Mem'l
Hosp., 188 W. Va..674, 677, 425:S.E.2d 629, 632:(1992). citing Spahr v. Preston County Board
of Education; 182 W-Va, 726,391 S.E.2d 739 (1990).

The* We‘sj; Virginia Supreme, Court;of Appeals has differentiated equitable -tqlliﬁgr from
cquitable estoppel: -

“[T_lwo types .of equitable: modlﬁcatlon [regarding. the statute of

limitations] ate genera]ly reoogmzed ‘1) equitable. tolling, ‘whick:
often focuses on ‘the plaintiff's excusable ignorance. of the

Orde‘r"_f_}ifaﬁ m art e and Den ing mP Defe nt"q Moti: on: for m'al'.__sf’urm“ﬁ.
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limitations period and lack of: ple_]udlce to the défendant aid (2)
equltable esteppel which usually focuses. on. the actions of the
deferidant.’ ... “As to equitable estoppel, we ‘have. held that “[i]n
o1 der to create an esteppel te Dlead the statute of lumtauons the
paity

mduc ed to :reftam frem brmgmg hlS aetlon Wlﬂ‘llll the statuton
period, by some affirmative act or conduct of the: defendant or his
agent and that he relied upon such act or conduct to his
detriment’”.

Adkms V. 'Clar/c 247 W- Va. 128, 134; 875:S:E. 2d 266,272 (2022)

Further, . [t]he general rule governmg the dectrme of equltable estoppel is that in-order-to.
“fq;onstitute. equitable estoppel or estoppel in- pais there *m_ust- exist. a. false :reprﬁsentatlon or a
the facts; ih,,e party to ‘whom it was made must have sBeensﬁithout_.. knowledge or the means of
knowledge:of the réal facts; it must have'been made with the. intention that it should be acted on;
and the: party to whom it-was made mmust have relied on.or acted ori-it to his prejudice,” Syl. pt. 2,
Hunterv: Christian, 191 W Va. 390, 391,446 S.E.2d 177, 178 (1994) citing Syl..pt. 6, Stiart V.
Lake Washington R’edf ty Cérp.,- 141 WVa. 627,92 S.E:2d 891.(1956); The doctrine of estoppel
should be :applied cauntiously and only Wl;en- equity’ clearly Tequires, it to. be done.” Syl Pt, 1,
Hiinter v; Christian, 191 W. Va. 390,391, 446:S:E2d 177, 178 (1994) citing Syl. pt. 3, Humble
 Oil & Refining Co. v. Lane, 152 W.Va..578, 165 S:E.2d 379 (1969).

The frand and mistepresentation counts:surround the October 2016 Note. Defendant hias
provided évidence. from the tecord wheérein Defendarnt admitted Plaintiff disclosed the October
2016 Note to himeon, or before July 1,2020. -See Def's Mem., p. 19; see dlso Def's Mem., Exs: J,
K. Defendant ‘did;ﬁ‘ﬂqt file this action until November 2022, several months after the statute. of
limitations:had expired. The.Court therefore examines whiether Plaintiff’s failure to file:within
this fiiﬂe“‘ifl_‘am..e;-ehojlld’be‘ie;teuse'.ur_;detj the aforementioned doctrines. 1 -

_Order Graiting in Part and Den /g In P efendant’ hdﬁ-fﬁﬁ-'SUI}}mﬂ 'k jent
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Fitst, the ‘Court coneludes Plaintiff hag shown. o contintious tortious conduict, iierely

alleging the harm: stemming from the October: 2016 Note' is' continuing, making the continuing.

within: the two-year statute of Iinﬁtafioné is excused ‘B}f‘cguifébléz' t’ollinrgf and éstoppel; the Court
-c‘én:ci.u:idfesffl’aint_iffdiﬁ riot present. any evidence to show excusable ignorance of the limitations:
period, making equitable:tolling ;:iﬁagl;jiic_ablé, ‘Rather; Plaintiff engaged legal counsél as early as.
Nbvembér 2021. See Reply; p. 15. With regard to equitable estoppel, Plaintiff has provided no
evidence that the. conduct: of Defendant ifiduced Plaintiff to- refrain from bringing his action
within thestatutorypenod Adkins v. Clark, 24T W. Va. 128, 134, 875 S.E.2d 266, 272 (2022)
Plaifitiff avetred the two‘were in settlement fiegotiations until the time of the filing of the-suit,
but there is no evidence:that Defendant ever offered-to waive the statute .of limitations to dllow
negotiations-to-continue.or asked Defendant to refrain from filing suit: See Reply, p: I5.

The Court: does not find Plaintiff’s-argiment with-régard to equitable tolling and presuit
.Moﬁén. for Summary Judgment. must be GRANTED -as to Counts: VIII (Fraud) and IX
(Intentional Misrepresentation).

Count X (Unjuist Envichent)

Defendant argues. Plaintiff’s unjust:enticiment count is based on an éxpress-contract, the
operating agresment of Pillar Energy, which Defendant invoked the voluntarytransfer provision
‘of See DeP’s Mem., p. 19. Plaintiff argués there: is: at least a genuine issu¢ of material fact
remaining concerning ‘whether or not Defendant has “inequitably retamned. his portion” :of the
' deferredsalary ovied 10 [Plaintiff[ .See: PI’s Resp., p. 17, Plainfiff argues that one:of the
‘reasons Defendant gave him for not paying Plaintiff “that ‘money. [was] because of Pillar

Order Grainting in Part ind Denying in Part Defendant’s Motion.for Summary Judgment
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Energy S: ‘f nanc1al posmon”’ bt that ewdence i the irecord shows’ thet Deféndant permitted

Pillat Energy to recently pay more than $1 mtlhen in deferred ‘management: fee payments t0

Pillar Enterprises. aiid that Pillar Energy Sﬁ'llf-haS'imﬂliﬁnS' of doliarsin cash reserves. Id.

||||||

compensatton payments. (the Court notes the: partles réfer to. these payments differently) were
d1scontmued, there ias been 10 ewdence proffered that Défendant personally has retained any:
deferred compensatwnt See Reply,p 15-16. Far this reasorn, the Court firds. there can be no
unjust enrichmeiit to. Defendant, “Accordingly, Defendant’s metton‘ i§ GRANTED as to.Count X.
Counts XII {Statutory Dissociation romPBC 'Gnd XL (Statutory Dissolution of PBC). -
Defendant argues he is entitled to summary judgment on Counts XII-and XTII, because
there i 15__.110 conduct that would JUStlfy expelling. Defendant froin ot dissolving PBC: as there 1s no
ewdence that Defendant has done anythmg that has, adversely .and materially affected the
.company’s. business. 5eé Def’s: Mem D. 19 20 Defendant also argies there are less: drastic
‘t'cemckdiéfsgavailable,}_suehf as-awarding Plamttffbackpay plus interest from P;?C if a determination
is made that Plaintiff is entitled to monthly salary payments ftom PBC. See Def’s Resp. to PI's
Motfer Summ. Jp 14. I, rﬂSD onse; Plaintiff '-‘-,iac_orpefat‘es‘_ his own. motion for summary
,5udg"ﬂieﬁf; Seé PI’s Resp., p. 15. P_laintiffa’i‘g‘lieeI)efep’d;ajﬁ_,tf%;:eogduet,; inchiding hiding money
and transferring moriey he kriew risked the agreement under which PBC acquired its primary '
assets, materially affected PBC’s business. ,S‘ee*Pl’a Mel_n.j’ji;nr.: Supp. of Sumin. J., p. 13. Plaintiff
also. argues in support: h15 ar gument as to Count. XII that Defendant has breached the dutiés hée

- owes to Plamttff and to PBC. Id. n support of his argument as'to Count’XIII, Plaintiff argues

Ordei Gran 18 mP art and Den 10 if Part Déefendant’s ] u for umm Jud ment .
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because: of the. actions:discussed in _tBE.'; memoranduirh and Defendant’s alleged refusal to permiit
"~ Plaintiffto'benvolved with PBC, statuiory dissolution is-appropriate-under West Virginia Code
§31B-8-801(5)(v), because Defendant’s.actions makes is not reasonably practicable fo catry on
PBC’s busiriess withDefendant, 7. at 16

West Virginia Code. § 31B-6-601(6) provides thiat “[oJn application. by the: compaity or
 aniother menber, the.member's expulsion by judicial.determination...” W. Va. Code: § 31B-6:
601 (West). Likewise, West Virginia Code- § 31B-8-801 provides that a Timited liability
company may be. dissolved upon a. judicial determination. that “[a]' member has engaged in,
conduct relating to the company’s business -thaf ~ﬁ1&kes. it not reasonably practicable to carry on
the company’s business with that member”. W, Va, Code-§ 31B-8-801 (West).

I Deténdant: argues no. ;genu:ihe: issue c,-oif’yxrnaterial fact remains: as to these counts.
Soecifically, Defendant: argues that summary judgment should be granted in his favor and that
 ‘this: Court: fShould not make- the jud:i'cia"l détermination to expel Defendant’from PBC under §
31B-6-601(6) or to dissolve PBC under § 31B-8-801. .See Def’s Mot., p. 20.

The Court ¢oncludes that. there are issues of fact. as described in. this Order. for the
 factfinder to determine. The Court cannot make.a: judicial defermination-on the pleadings that
‘Defendarit’s conduct necessitates his:removal from PBC or the digsolution of PBC when so-many
1SSues 0 the. heart . of that claim. aré t0. be decided by the:jury: For this reason, the motion is.

DENIED ‘s to these counts:

lllllllll
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er this Order as of the date first hereinabiove appearing, and

send attested coples to alI co‘unsel of fecerd, as well as to. the Busmess Court Central Office at

S P
S “W'm”ﬁnﬁa

JUDG J OSEPH K. REEDER
UDGH OF THE WEST VIRGINIA

-;ﬁUs ESS COURT DIVISION
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