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IN THE CIRCUIT COURT OF WOOD COUNTY, WEST VIRGINIA

CHARLESTON DIABETES AND
ENDOCRINE CONSULTANTS,

PLLC, a West Virginia Professional
Limited Liability Company,

PRASUNA JAMI, M.D., individually
and all other similarly situated parties,

Plaintiffs,
Civil Action No.:_ /G (- #57
Judge:

V.

HIGHMARK WEST VIRGINIA, INC.,
a West Virginia Corporation, formerly
. known as MOUNTAIN STATE BLUE CROSS
& BLUE SHIELD, INC., and formerly known
as BLUE CROSS AND BLUE SHIELD OF WEST
CENTRAL WEST VIRGINIA, INC.,

Defendant.

COMPILAINT

NOW COME the Plaintiffs, Charleston Diabetes and Endocrine Consultants;
PLLC (“Charleston Diabetes” and Prasuna Jami, M.D. (“Dr. Jami”) (hereinafter
Charleston Diabetes and Dr. Jamni are collectively referred to as the “Plaintiffs”), by and
through counsel, Miller & Amos, Attorneys at Law, and the Segal Law Firm, and bring
this civil action against Highmark West Virginia, Inc., dba Highmark Blue Cross Blue
Shield West Virginia, formerly doing business as Mountain State Blue Cross & Blue
Shield and Mountain State Blue Cross Blue Shield ("Defendant Highmark"), alleging
the following;:

Federal Claims Disclaimed

1. Plaintiffs seek no relief under any federal laws or regulations, assert no

federal claims, and withdraw any asserted state claims that are preempted by federal
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law. The claims herein are brought solely under state common law and state statutory
law. Any and all claims or possible claims under any federal law, code, regulation, rule,
and/or otherwise are expressly not brought herein and disclaimed. The United States
District Court does not have diversity jurisdiction over this case as complete diversity of
citizenship is lacking.

Parties

2, Charleston Diabetes is a West Virginia Professional Limited Liability
Company chartered in Kanawha County, West Virginia.

3. Dr. Jami is a licensed medical doctbr in West Virginia and a resident of
Kanawha County, West Virginia.

4. Defendant Highmark is a West Virginia Corporation chartered in Wood
County, West Virginia, and is licensed by the West Virginia Insurance Commissioner.

5. The Plaintiffs and Defendant Highmark entered into a written contract
titled "Network Agreement," as amended, which became effective on or about October
29, 2009, in order for the Plaintiffs to become a part of Defendant Highmark’s
physician network. (See Exhibit 1)

Jurisdiction and Venue

6. This Court has jurisdiction pursuant to Section VI. K. of the "Network

Agreement,” titled "Governing Law, Venue, and Limitation on Actions." This Section
provides that "[e]xclusive venue for any action arising from [the "Network Agreement"]

shall be before the courts located in Wood County, West Virginia . .. ."




F. Allegations

7. Defendant Highmark is subject to the provisions of the West Virginia
Ethics and Fairness in Insurer Business Practices Act, W. Va. Code § 33-45-1 et seq.,
otherwise known as the West Virginia Prompt Pay Act (the "Prompt Pay Act™).

8. On or about September 23, 2014, Defendant Highmark notified the
Plaintiffs, via written correspondence, that it was conducting a preliminary review of
their insurance claim submissions.

0. On or about January 15, 2015, Defendant Highmark notified Plaintiffs, via
wﬁﬁen correspondence, that based upon its findings from the preliminary review of the
insurance claims submissions, it would conduct an expanded review of their claim
submissions from January 1, 2013 to January 1, 2015. This expanded review was titled
a "retrospective post-payment audit."

10. On or about September 9, 2015, Defendant Highmark notified the
Plaintiffs, via written correspondence, of the "retrospective post-payment audit"
results. Defendant Highmark demanded that the Plaintiffs remit to it an "overpayment”
in the amount of One Hundred Forty-Five Thousand Three Hundred Sixty-Seven
Dollars ($145,367), through: (1) remittance of the entire refund; (2) offset against
future Highmark WV payments; or (3) remittance via installment payments. The
Plaintiffs were also provided notice that they may rebut the audit finding by providing
clarification and/or supporting documentation, in writing, within ten {10) business
days, pursuant to Defendant Highmark's "Provider Manual.”

11.  On or about September 11, 2015, the Plaintiffs notified Defendant
Highmark of their disagreement with the audit results and requested that a peer to peer

(i.e., endocrinologist to endocrinologist) review be conducted. Based upon reasonable
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belief and information, Defendant Highmark has not conducted a peer to peer review
and continues to assert that the Plaintiffs are obligated to remit to Defendant Highmark
an "overpayment" from its "retrospective post-payment audit" covering claims from as

early as 2013.

12.  The Section III. K. of the "Network Agreement," titled "Prompt Pay,"

states that:

[Defendant Highmark] shall adhere to and comply with the
standards for processing and payment of claims for health
care service set forth in the Prompt Pay Act [W.Va. Code §
33-45-1 et seq.] for claims subject to this law and as set forth
in the Provider Manual.

Additionally, Section III. H. of the "Network Agreement," titled "Overpayment," states -

that:

[Defendant Highmark] may retroactively deny or negatively
adjust a previously paid claim within the time periods
specified in the Provider Manual and according to
applicable legal requirements governing such actions,
including among other things, the West Virginia Ethics and
Fairness in Insurer Business Practices Act (commonly
referred to as the "Prompt Pay Act"), the West Virginia
Unclaimed Property Act, and any [Defendant Highmark]
contractual obligations to self~funded groups and other
third parties.

Further, Section IV. FF. of the "Network Agreement,” titled "Compliance with
Applicable Law," states that:

[n]othing contained in this [Network Agreement] is

intended or shall, in any way, reduce eliminate, or supersede

any party’s obligation to comply with applicable provisions

or relevant state and federal laws and regulations.

13.  Pursuant to the Prompt Pay Act, W. Va. Code § 33-45-(1)(10), the

Plaintiffs satisfy the definition of "provider."




14.  Pursuant to the Prompt Pay Act, to W. Va. Code § 33-45-(1)(7), Defendant
Highmark satisfies the definition as an "Insurer."

15.  Pursuant to the Prompt Pay Act, W. Va. Code § 33-45-(1)(5) "Health Plan"

means:

. . . any individual or group health care plan, subscription
contract, evidence of coverage, certificate, health services
plan; medical or hospital services plan as defined in article
twenty four of this chapter; accident and sickness insurance
policy or certificate; managed care health insurance plan, or
health maintenance organization subject to state regulation
pursuant to article twenty-five-a of this chapter; which is
offered, arranged, issued or administered in the state by an
insurer authorized under this chapter, a third-party
administrator or an intermediary. Health plan does not
mean; (A) Coverages issued pursnant to Title XVIII of the
Social Security Act, 42 U.5.C. §1395 et seq. (Medicare), Title
XIX of the Social Security Act, 42 U.S.C. §1396 et seq. or
Title XX of the Social Security Act, 42 U.S.C. §1397 et seq.
(Medicaid), 5 U.S.C. §8901 et seq., or 10 U.S.C. §1071 et seq.
(CHAMPUS); article sixteen, chapter five of this code
(PEIA); (B) accident only, credit or disability insurance,
long-term care insurance, CHAMPUS supplement, Medicare
supplement, workers' compensation coverages or limited
benefits policy as defined in article sixteen-e of this chapter,
or (C) any a [sic] third-party administrator or an
intermediary acting on behalf of providers as denoted in
subparagraphs (A) and (B).

Defendant Highmark operates "Health Plans” which satisfy the statutory definition
above.
16.  Pursuant to the Prompt Pﬁy Act, W. Va. Code § 33-45-(1)(9), a
"Retroactive Denial" (or to "Retroactively Deny") is defined as:
. . the practice of denying previously paid claims by
withholding or setting off against payments or in any other
manner reducing or affecting the future claim payments to

the provider, or to seek direct cash reimbursement from a
provider for a payment previously made to the provider.




17.

The alleged "overpayment" as a result of Defendant Highmark's

"retrospective post-payment audit” satisfies the definition of a "Retroactive Denial”

under the Prompt Pay Act.

18.

19.

Pursuant to the Prompt Pay Act, W.Va. Code § 33-45-2(a)(7):

A previously paid claim may be retroactively denied only in
accordance with this subdivision.

(A) No insurance company may retroactively deny a
previously paid claim unless:

(i) The claim was submitted fraudulently;

(ii) The claim contained material misrepresentations;

(iii) The claim payment was incorrect because the provider
was already paid for the health care services identified on

the claim or the health care services were not delivered by
the provider;

(iv) The provider was not entitled to reimbursement;

(v) The service provided was not covered by the health
benefit plan; or

(vi) The insured was not eligible for reimbursement.

Further, pursuant to the Prompt Pay Act, W.Va. Code § 33-45-2(a)(7)(C):

A health plan may retroactively deny a claim only for the
reasons set forth in subparagraphs (iii), (iv), (v) and (vi),
paragraph (A) of this subdivision (7) for a period of one year
from the date the claim was originally paid. There shall be
no time limitations for retroactively denying a claim for the
reasons set forth in subparagraphs (i) and (ii) above.

Defendant did not conduct the "retrospective post-payment audit” based

upon fraud or intentional misrepresentation. Furthermore, Defendant Highmark did

not retroactively deny the Plaintiffs’ previously paid insurance claims following the

"retrospective post-payment audit" as a result of fraund or

intentional




misrepresentation. Therefore, under the Prompt Pay Act, Defendant Highmark can
‘only "Retroactively. Deny" the Plaintiffs’ insurance claims for a period of one (1) year.

20. Piaintiffs correctly billed insurance claims at all times relevant to the facts
alleged herein.

21,  Based upon reasonable belief and information, Defendant Highmark is
unlawfully "Retroactively Denying" at least sixty percent (60%) of insurance claims
consisting of the alleged "overpayment" outside the one (1) year statute of limitations.

22, Bésed upon reasonable belief and information, Defendant Highmark
routinely and systematically unlawfully conducts-"retrospective post-payment audits”
of providers’ insurance claims within their network in the State of West Virginia which
are not based upon fraud or intentional misrepresentation for a period greater than one
(1) year in violation of the Prompt Pay Act.

23. Based upon reasonable belief and information, Defendant Highmark
routinely and systematically unlawfully “Retroactively Denies” insurance claims of
providers within their network in the State of West Virginia in violation of the Prompt

Pay Act,

Countl

Breach of Written Contract ("Network Agreement™)

24. Plaintiffs reallege and incorporate each and every paragraph herein as if

repeated verbatim.
25.  Defendant Highmark has breached Section III. K. titled "Prompt Pay,"
Section III. H. titled "Overpayment,” and Section IV. FF. titled "Compliance with

Applicable Law" of its “Network Agreement” by "Retroactively Denying"” the Plaintiffs'




insurance claims covered by the Prompt Pay Act outside the one (1) yéar statute of
limitations. |

26.  Pursuant to the "Network Agreement" and the Prompt Pay Act, W.Va.
Code § 33-45-1, any insurance claims covered by Defendant Highmark's statutorily
defined "Health‘PIans," which it "Retroactively Denies" claims outside of the one (1)
year statute of limitations, should be withdrawn from the aileged "overpayment"
amount.

27.  As a direct and proximate result of Defendant Highmark’s breach of the
"Network Agreement," as detailed in this Complaint, the Plaintiffs have suffered and
are entitled to compensatory damages, pursuant to W.Va. Code § 33-45-3.

28. Defendant Highmark’s actions were willful, wanton, and/or undertaken
with reckless disregard for the rights of the Plaintiffs, thus the Plaintiffs are entitled to
punitive damages in an amount to be determined by the jury.

29.  As a direct and proximate result of Defendant Highmark’s breach of the

"Network Agreement,"” the Plaintiffs are entitled to an award of attorney fees and costs,

pursuant to W.Va. Code § 33-45-3.

Count II

Breach of West Virginia Code (W.Va, Code § 33-45-2(a)(7)(C))

30.  Plaintiffs reallege and incorporate each and every paragraph herein as if

repeated verbatim.

31.  Defendant Highmark has breached the Prompt Pay Act, W.Va. Code § 33-
45-1, et seq., specifically W. Va. Code§ 33-45-2(a)(7)(C), by "Retroactively Denying" the
Plaintiffs’ insurance claims covered by the statute outside the one (1} year stétute of

limitations.




32. Pursuant to the Prompt Pay Act, any insurance claims covered by
Defendant Highmark's statutorily defined "Health Plans" that it attempts to
"Retroactively Deny" for an "overpayment” outside of the one (1) year statute of
limitations, should be withdrawn from the alleged "overpayment™ amount.

33. As a direct and proximate result of Defendant Highﬁa’rk’s breach of the
Prompt Pay Act, as detailed herein, the Plaintiffs have suffered and are entitled to
compensatory damages, pursuant to W.Va. Code § 33-45-3.

34. Defendant Highmark’s actions were willful, wanton, and/or undertaken
with reckless disregard for the rights of the Plaintiffs, thus the Plaintiffs are entitled to
punitive damages in an amount to be determined by the jury.

35. As a direct and proximate result of Defendant Highmark’s breach of
contract and the Prompt Pay Act, the Plaintiffs are entitled to an award of attorney fees

and costs, pursuant to W.Va. Code § 33-45-3.

Count 111

Breach of West Virginia Code (W.Va, Code § 33-45-2(a)(5)(B)(ii})

36.  Plaintiffs reallege and incorporate each and every paragraph herein as if
repeated verbatim.

37.  The Prompt Pay Act, W. Va. Code § 33-45-2(a)}(5)(B)(ii), requires Insurers
to establish and implement reasonable policies governing the process of the
"Retroactive Denial" of claims. Furthermore, pursuant to the Prompt Pay Act, W.Va.
Code § 33-45-2(a):

Every provider contract entered into, amended, extended or
renewed by an insurer on or after the first day of August,
two thousand one, shall contain specific provisions which

shall require the insurer to adhere to and comply with the
following minimum fair business standards in the
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processing and payment of claims for health care services
[under W.Va. § 33-45-2(a)(1)-(11) of the Prompt Pay Act].

38. At all relevant times, in addition to the "Network Agreement," Defendant
Highmark has implemented a "Provider Manual,” also know as an "Office Manual,"
which details its process for claim audits and the claim audit dispute process.

39. In violation of the Prompt Pay Act, Defendant Highmark's process for
claim audits and-the ciaim audit dispute process are not reasonable.

40. Defendant Highmark's claim audit process is unlawful because it violates
the Prompt Pay Act and does not implement reasonable policies governing the process
of the "Retroactive Denial" of providers’ claims. Specifically, among other unlawful
actions, Defendant Highmark systematically conducts "Health Plan" audits which
"Retroactively Deny" insurance claims covered under the Prompt Pay Act for reasons
other than fraud or intentional misrepresentation, for a period longer than one (1) year.

41.  Defendant Highmark's claim audit dispute process is unlawful because it
violates the Prompt Pay Act and does not implement reasonable policies governing the
process of the "Retroactive Denial" of claims. Specifically, among other unlawful
actions, Defendant Highmark has implemented an appeal process that ends with a
binding, non-appealable decision from a Certified Review Entity ("CRE"), which details
that each party waives its right to commence litigation to challenge the results of the
CRE.

42. Defendant Highmark's claim audit dispute process amounts to a binding
arbitration provision which renders a provider’s statutory right, pursuant to W. Va.
Code § 33-45-3, to initiate an action against an insurer for damages due to its

violation(s) of the Prompt Pay Act void.
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43. The Plaintiffs never consented to Defendant Highmark's claim audit
dispute process contained in its "Provider Manual," which is unilaterally amended by
Defendant Highmark from time to time.

44. As a direct and proximate result of Defendant Highmark’s breach of the
Prompt Pay Act, as detailed herein, the Plaintiffs have suffered and are entitled to
compensatory damages pursuant to W.Va. Code § 33-45-3.

45. Defendant Highmark’s actions were willful, wanton, and/or undertaken
with reckless disregard for the rights of the Plaintiffs, thus the Plaintiffs are entitled to
punitive damages in an amount to be determined by the jury.

46. As a direct and proximate result of Defendant Highmark's breach of
contract and the Prompt Pay Act, the Plaintiffs are entitled to an award of attorney fees

and costs, pursuant to W.Va. Code § 33-45-3.

Count IV
Breach of West Virginia Code

(W. Va. Code § 33-11-4{9)c) and W. Va. Code § 233-11-4(9)(n)

47.  Plaintiffs reallege and incorporate each and every paragraph herein as if

repeated verbatim.

48. Defendant Highmark has breached W. Va. Code § 33-11-4(g}(c) and W.
Va. Code § 33-11-4(9)(n) by failing to adopt and implement reasonable standards for
the prompt investigation of claims arising under insurance policies and failing to
promptly provide a reasonable explanation of the basis in the insurance policy in

relation to the facts or applicable law for denial of a claim on the offer of a compromise

settlement.
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49. As a direct and proximate result of Defendant Highmark’s breach of W,
Va. Code § 33-11-4 et seq. as detailed herein, the Plaintiffs have suffered and are
entitled to damages pursuant to West Virginia law.
- 50.  Defendant Highmark’s actions were willful, wanton, and/or undertaken
with reckless disregard for the rights of the Plaintiffs, thus the Plaintiffs are entitled to
punitive damages in an amount to be determined by the jury.

Allegations under Rule 23 of
The West Virginia Rules of Civil Procedure

51.  The prospective class seeks no relief under any federal laws or

regulations, assert no federal claims, and withdraw any asserted state claims that are
preempted by federal law. The claims herein are brought solely under state common
law and state statutory law. Any and all claims or possible claims under any federal
law, code, regulation, rule, and/or otherwise are expressly not brought herein and
disclaimed. The United States District Court does not have diversity jurisdiction over
this case as complete diversity of citizenship is lacking.
52.  Plaintiffs reallege and incorporate each and every paragraph herein as if
repeated verbatim. 7
53.  Plaintiffs bring Counts I, II, IIT and IV of this Complaint on behalf of
themselves and, pursuant to Rule 23 of the West Virginia Rules of Civil Procedure, on
behalf of those similarly situated providers within Defendant Highmark’s network.
54.  Plaintiffs seek certification of the following class (hereinafter “the Class”):
All health care professionals and professional health care
entities which are “providers” as defined by the West
Virginia Prompt Pay Act, domiciled in West Virginia,
licensed and providing specific health care services in the

State of West Virginia from ten (10) years prior to the filing
of this complaint to the present who were within Defendant
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Highmark’s network, had a contractual relationship with
Defendant Highmark in the State of West Virginia and who
received an “audit” letter from Defendant Highmark.

55.  Further, Plaintiffs allege that some .“proﬁders” as defined under the West
Virginia Prompt Pay Act and Paragraph 59 herein, have entered into contractual
releases with Defendant Highmark .after they received an “audit” letter and Plaintiffs
wish to specifically exclude these providers from “the Class.” Specifically, the class shall
consist of any of those “providers” who “refunded”- Defendant Highmark without
signing a release either through remittance of the entire retroactively denied payment,
installment payments of the retroactively denied payment or an offset of the
retroactively denied payment against further Highmark WV payments, not those
providers who entered into a contractual release with Defendant Highmark. |

56. The claims of the Plaintiffs are typical of the claims of the Class and
Plaintiffs will fairly and adequately protect the interest of the Class.

57.  Plaintiffs have no conflict with any other Class members and have
retained competent counsel experienced in the medical profession, insurance, tort,
contract, and class action litigation.

58.  Defendant Highmark has acted, or refused to act, on grounds generally
applicable to the Class, thereby making relief with respect to the Class as a2 whole
appropriate,

59. The prosecution of separate actions by individual members of the Class
would create a risk of inconsistent or varying adjudications with respect to individual
members of the Class, which would establish incompatible standards of conduct for the
Defendant or adjudications with respect to individual members of the Class, and which

would, as a practical matter, be dispositive of the interests of the other members not
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| parties to the adjudications, or which substantially impair or impede their ability to
protect their interests. |

60. Common questions of law and fact exist, including, but not limited to:

ta) The relevant contractual, statutory, and legal duties which
Defendant Highmark owes the Plaintiffs and the Class;

(b}  Whether Defendant Highmark breached contractual, statutory,
and legal duties owed to Plaintiffs and the Class; and '

(¢)  The appropriate measure of damages for any and all breaches of
contractual, statutory, and legal duties owed to the Plaintiffs and
the Class.

61.  The aforementioned questions of law and fact are common to the Class
and predominate over any questions affecting only individual Class members.

62.  Class action treatment is a superior method for the fair and efficient
adjudication of the controversy described herein, and a Class action provides the most
efficient method for the enforcement of the rights of the Plaintiffs, the Class Members,
and Defendant Highmark.

63.  Plaintiffs are unaware of any unusual problems of managemnent and

notice with respect to the Class.

REQUEST FOR RELIEF
WHEREFORE, Plaintiffs requests that they and the Class be awarded the

following:
a. Reformation of Defendant Highmark’s audit policy to comport with
West Virginia law;
b. Compensatory damages in an amount to be determined by a jury;
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¢. Punitive damages, to the extent warranted by the evidence and
warranted by the law;

d. Pre and post judgment interest as allowed by law;

e. Reasonable attorneys’ fees, costs and expenses; and

f. Any other and further relief as this Honorable Court deems just and

appropriate under the circumstances.
PLAINTIFFS DEMAND A TRIAL BY JURY ON ALL ISSUES SO TRIABLE.

Dated this 28t day of October, 2016.

By Counsel:

(el T

Scott S. Segal (W.Va. Bar #4717)

C. Edward Amos, II (W. Va. Bar #12362)
The Segal Law Firm

810 Kanawha Blvd., E.

Charleston, West Virginia 25301

(304) 344-9100

Fax: (304) 344-9105

E-Mail: gcott.segal@segal-law.com

edward.amos@segal-law.com

Karen H. Miller (W. Va. Bar #156%7)
Joseph L. Amos, Jr. (W.Va. Bar #11956)
Miller & Amos, Attorneys at Law

2 Hale Street

Charleston, West Virginia 25301

(304) 343-7910

Fax: (304) 343-7915

E-Mail: khmiller@karenmillerlaw.com
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